The human impact of development in the Middle East is acutely borne by the migrant workforce that sustains it. This paper takes Qatar as a case study to analyse the usefulness of labour rights and human rights in protecting migrant workers. In Qatar, migrant workers are excluded from national law and relying on human rights is, for them, futile, with many protections reserved for citizens. Recourse must be had to something else to protect them. This paper argues that the International Labour Organization (ILO) and a bottom-up approach underlying labour rights can better protect migrant workers in such settings. To do this, it looks at the ILO's activities and successes in protecting migrant workers to date, and the futility of international human rights in a country that consistently objects to and rejects them. The paper ends by analysing the ILO's more recent moves towards human rights, and argues against them, instead pushing for a return to pure labour rights that emphasises worker agency over state control.
Introduction
Economic development throughout the Gulf Cooperative Council (GCC) is tainted by the treatment of the migrant workforce that sustains it. Kuwait, Bahrain, Oman, Qatar, Saudi Arabia, and the United Arab Emirates have all attracted international attention for their poor treatment of migrant workers.
1 Many of these states attempt to avoid responsibility for these workers by excluding them from their protective labour legislation. Qatar, in particular, has occupied much of the international spotlight ahead of the 2022 FIFA World Cup, with its labour law among the most restrictive in the region. 2 Here, all migrant workers are regulated through the kafala system of employer-employee relations, and are excluded from key aspects of the national labour law. The vulnerability this creates is heightened for migrant domestic workers who are excluded from all labour law while working in private and closed settings. This essay will use migrant domestic workers in Qatar as a case study to argue against a human rights-based approach to the protection of these workers and the assertion of their rights. The International Labour Organization (ILO) has increasingly adopted a human rights approach in regulating labour, most recently that of domestic workers. This approach jeopardises the practical achievements of international labour law, which is better positioned to obtain protection for those workers that need it most. Accordingly, this paper advocates a return to a pure labour rights approach that emphasises worker agency, and, ultimately, better achieves what the corpus of international human rights sets out to secure.
Creating 'bare life'
Around the world, migrant workers are 'a minority group whose transnational identity works against them'.
3 They are an important part of sending states' trade relationships, and present a source of labour to receiving states without the burden of rights and citizenship. 4 Neither receiving states nor sending states have a great interest in strengthening migrant workers' rights. This is clear in the transnational regulation of labour, which has rarely been protective of workers, instead focusing on managing migration. 5 However, the disinterest towards migrant workers is most apparent in states that have entirely de-subjectified them through exemption from labour legislation and the protections it offers. In Qatar, this is made possible in two key ways. migrant-workers-return-from-saudi-with-tales-of-abuse.html; David Batty, 'Conditions for Abu Dhabi's migrant workers "shame the west"', The Guardian (online), 22 December 2013, www.theguardian.com Firstly, the kafala system of employer-employee relations severely limits migrant workers' freedom and mobility. 6 The kafala system, used in varying forms across GCC countries, regulates the sponsorship, employment and residence of migrant workers, and places their legal status under the responsibility of their employers.
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Migrant workers employed in the kafala system must possess exit permits to leave the country, which they are only able to obtain from the employers that have sponsored them.
8 While in the country, the consent of a present employer is needed before any change of employment can take place.
9 This leaves migrant workers particularly vulnerable to exploitation in situations of low wages, insecurity, poor working conditions, and a lack of unionisation. 10 Secondly, migrant workers are given limited protections under the national labour law.
11 All private employees are given minimum protections insofar as the law requires that they are paid annual leave and sick leave; sets requirements for their health and safety; requires the timely payment of wages; prohibits recruiters from receiving recruitment fees; and regulates the disciplinary power of the employer.
12
These protections are poorly enforced, and further limited by the kafala system.
13
To add to this, migrant workers are explicitly denied the freedom of association, and the right to collective bargaining, both of which have been identified by the ILO as core international labour rights.
14 The law prevents foreign workers from joining workers' committees or the 'General Union of the Workers of Qatar' by stipulating that 'membership … shall be confined to the Qatari workers'. 15 Workers who wish to strike are able to do so only after 'amicable settlement between the workers and employer by conciliation or arbitration … becomes impossible'.
16
Of the myriad ways in which migrant workers have been denied protection, the explicit removal of migrant domestic workers from the labour law altogether 17 is the most concerning. Migrant domestic workers labour in semi-private spheres in closed households, where they are especially vulnerable to abuse. 18 Human rights groups have confirmed that migrant domestic workers in Qatar constitute 'the most vulnerable category of workers'. 19 The situation of these workers finds familiarity in Giorgio Agamben's analysis of homo sacer, a figure of Roman law included in society through exclusion that reduced him to 'bare life'; that is, life without the politicisation and enjoyment of rights that characterises the citizen's life.
20
The illusion of human rights
The significance of these workers' exclusion is illuminated by Hannah Arendt's famous claim that any entitlement to rights is granted through participation in the public political sphere-rights that are seen as universal (i.e. human rights) belong to those that are absent from this sphere. 21 Agamben advanced Arendt's concern when he observed that 'so-called sacred and inalienable human rights are revealed to be without any protection precisely when it is no longer possible to conceive of them as rights of the citizens of a state'. 22 The migrant domestic workers reduced to 'bare life' possess human rights, however, their exclusion from the state means that they cannot enjoy these rights. For these workers, human rights lack protection and, subsequently, any tangible meaning.
Within the international human rights law framework, Qatar does not need to ensure this protection. Qatar's international human rights obligations are limited given it has not ratified key international human rights instruments, including the
International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR).
23 Human rights bodies exist to monitor compliance with international obligations, and can do little when those obligations simply do not exist for a given state. The current international human rights regime is a development of the Western liberal interest in the rights of the individual, which places its focus on the accountability of states.
24 This topdown approach sustains the 'lingering presence' of the nation-state, and affirms the sovereign power necessary for making 'bare life' possible. 25 In particular, it is an approach that states, including Qatar, can quite easily refuse to take. The same cannot as easily be said of another set of rights that migrant domestic workers acquire and possess: labour rights.
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How are labour rights different?
The short answer is: increasingly by little. Historically, movements for labour rights and human rights have been parallel, but distinctly separate. 27 Over time, however, the movements have increasingly been seen as interdependent. Human rights such as freedom of expression, the right to life, or freedom from torture, arguably provide necessary preconditions for realising labour rights. 28 As a result, the status of labour rights in any country can provide an indication of the status of human rights generally.
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For some, the formulation of labour rights gives 'practical expression to a number of very important human rights '. 30 In this way, the ILO's actions can be seen as 'measures for the implementation of the right to just and favourable conditions of work, affirmed by the Universal Declaration of Human Rights (UDHR) and recognised by the ICESCR'.
31 For others, labour rights covered in the ICESCR constitute 'a summary of the ILO standards that already existed on the same subjects' such as the right to work, the right to just and favourable conditions of work, and trade union rights. 32 In spite of their clear overlap, fundamental differences still exist between the two separate regimes. While human rights: concern individuals and, arguably, achieve outcomes such as better working conditions, labour rights are more collectively oriented, and worker mobilization and negotiations processes take precedence. 35 This is in contrast to the state-individual relationship that human rights create, and even the outcomes-focused approach they entail.
Is there a practical need for convergence?
The need for human rights organisations to engage labour law was recognised by labour rights scholar Virginia Leary when she lamented their neglect of economic, social and cultural rights, which included workers' rights. 36 There are clear benefits in recognising that a link exists between human rights and labour rights. Both are divided into international and regional systems, and are fragmented by different lawmakers and supervisory mechanisms.
37 As a result, coherence between human rights law that touches on labour rights and corresponding ILO standards could improve how both sets of rights are implemented.
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One suggested approach is to integrate the ILO's jurisprudence (understood as its instruments and the reports of its supervisory mechanisms) into the case law of regional human rights courts.
39 Domestic courts' use of international norms depends on whether they have been accepted by that state. However, domestic courts tend to use regional courts as their 'primary international law reference on human rights issues'. 40 Regional courts have not disputed the authoritative character of the ILO's supervisory mechanisms, lending support to the argument that the ILO has acquired 'a leading role regarding the shaping of regional human rights law in relation to labour standards'. 41 The ratification of ILO conventions is documented as having improved labour law in a number of countries. 42 The influence of the ILO's conventions on the Arab Charter of Human Rights (ACHR), ratified by Qatar and other GCC countries, is clear in the inclusion of rights relating to freedom of association, and the right to strike. 43 In Qatar, this may enable domestic courts to refer to rights that are contained in instruments that Qatar has not ratified. A view nevertheless persists that labour rights need human rights, in theory and in practice. There is a widespread belief that norms are considered rights insofar as they are enforceable-that is, that a legal remedy is available to individuals.
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For some, the traditional sources of international labour law are insufficient for guaranteeing their enforcement. 45 Yet international human rights law instruments offer little comparative advantage to international labour law. For example, even if Qatar were a party to the ICESCR, it would still not be subject to a complaints mechanism that protects the economic, social and cultural rights within that instrument. 46 The practical achievements of the international labour law regime in a setting like Qatar far surpass the achievements of its human rights equivalent. This is made possible by the ILO, at the forefront of the development of international labour law.
The ILO v human rights bodies
Whereas once, international documents were drafted with the expectation that international actors and law would not 'intervene in matters which are essentially within the domestic jurisdiction of any state', the implementation of international law and action today cannot be achieved without domestic cooperation.
47
In implementing international labour law, the ILO relies on offers of help to continually exert pressure on persistent violators so that the 'virtues of reform become irresistible'.
48 Workers' rights are well defined through elaboration and clarification in ILO conventions, and are subject to a stronger enforcement process that supervises their application. 49 One of the biggest problems the ILO faces is in the discrepancy between ratification and implementation.
50 Some see inefficient processes as having weakened the role of the ILO as a monitoring mechanism. 51 As is the case with respect to human rights instruments, Qatar has not ratified many of the ILO's instruments that are 44 relevant to migrant workers. 52 However, in contrast with the experience of human rights bodies, this has not prevented the ILO's supervisory system from taking action and applying pressure to Qatar and other non-party states to comply with existing standards to guarantee certain rights.
The authority of the ILO's supervisory system for international labour law is analogous with the authority given to the Human Rights Committee for international human rights law, as recognised by the International Court of Justice, which 'ascribe [d] great weight to the interpretation adopted by this independent body that was established specifically to supervise the application of [the ICCPR]'.
53
The Committee of the Freedom of Association, in particular, has the authority to ensure states comply with the international labour right to freedom of association.
54
Earlier this year, that committee addressed a complaint against Qatar from the International Trade Union Confederation, and confirmed that Qatar was committed to freedom of association by virtue of its ILO membership. 55 The committee recommended that the government eliminate 'any restrictions placed on the freedom of association rights of migrant workers' alongside other specific recommendations.
56 That Qatar had not ratified the relevant convention did not remove it from scrutiny. 57 This demonstrates the organisation's preference to push for states to comply with obligations, rather than simply accept that those obligations exist. Some have even urged it to take this action-based approach further and take more local, contextual and embedded activities. 58 This would see it move from a 'top-down' to a 'bottom-up' model of setting standards, in contrast with the 'top-down' approach that human rights entail. 59 52 See, e.g., Private Employment Agencies Convention, 1997 (No. 181) The need for this was illuminated by the Qatari government's recent decision to launch its own legal investigation into migrant workers. 60 The government's subsequent proposal of a number of reforms to the law, including replacing the kafala system with a system based on employment contracts, lessening exit visa requirements, applying sanctions against employers failing to meet their obligations, and creating tighter regulatory links with sending states, were all met with scepticism by prominent human rights organisations due to the continued dependency on the goodwill and cooperation of the state. 61 Moving to a more 'bottom-up' approach and re-focusing the ILO on pure labour rights would allow it to further avoid over-relying on the state. This approach is even clear in the ILO's constitution, which has a tripartite structure that allows employers, workers, and governments to be represented. 62 At its core, the distinction is recognition of the fact that:
[t]he philanthropic approach of human rights activists to labour rights is in direct contrast to an agency approach to labour rights, whereby workplace emancipation and improved working conditions are not achieved as a gift from others, but rather through individual or collective action. 63 Today, Agamben's homo sacer is the 'privileged object of the humanitarian biopolitics … the one who is deprived of his full humanity through the very patronising way of being taken care of '. 64 Taking an approach centred on worker agency avoids the 'humanitarian biopolitics' that risks only entrenching migrant workers in 'bare life'. The ILO emphasises worker agency by directly engaging employers and workers, as demonstrated by the fact that its investigation of the complaint against Qatar came from a trade union federation. Although the ILO takes governments as a given, and attempts to incrementally change their behaviour towards workers, employers, and organisations, it presents issues as technical problems, created by a state's failure to apply its obligations. 65 Even when it addresses the state, the ILO avoids 'raising political stakes', in the interests of efficiency, and refrains from presenting issues as serious human rights violations. How can this be reconciled with the ILO's move towards human rights?
The short answer is: with difficulty and to the detriment of those it should protect. The ILO has progressively adopted a view of labour rights as human rights. This was particularly clear when it adopted its Domestic Workers Convention, 2011 No. 189 and Domestic Workers Recommendation, 2011 No. 201 . 67 Since it was established in 1919, the ILO has primarily focused on the labour standards of the formal sector. 68 Where the informal sector was larger than the formal one, these standards had historically fallen short of protecting workers. While it convened repeatedly to set robust standards for areas of employment relevant mostly to male workers, the ILO has neglected to include the large number of mostly female and largely domestic migrant workers from their core focus. 69 The 2011 standards saw the ILO target this historically marginalised category of workers to bring them into a paradigm of workplace citizenship. 70 The ILO recognised the universality and urgency of these workers' needs by moving away from the abstract and undifferentiated nature of its older instruments towards more inclusive standards. 71 To do this, it seemingly adopted a human rights approach, even highlighting the importance of human rights for all domestic workers. 72 However, this behaviour is not exceptional for the ILO. To some extent, social concerns have inhered in the ILO since its creation in the Treaty of Versailles, where the phrase 'social justice' was used to describe its aims. 73 It was once human rights became a focus of international attention, following the Second World War and the adoption of the UDHR, and the ILO became a specialised agency of the United Nations (UN), that it began to emphasise how labour rights related to human rights and social justice. 74 In 1998, the ILO produced a Fundamental Declaration on Principles and Rights at Work (Fundamental Declaration) that designated the following as core labour rights:
• Freedom of association and the right to collective bargaining; • The elimination of forced or compulsory labour; • The abolition of child labour; and • The elimination of discrimination in employment and occupation. 75 With this declaration, the ILO reinforced these few categories of labour rights in the human rights corpus. 76 Had it taken a blanket approach to all labour rights, it may have conflated rights that are procedural, and standards that are outcomebased.
77 By drawing out these four core rights, the ILO made the decision to emphasise worker agency specifically. 78 However the term 'fundamental' created a tier of rights that could be categorised as civil and political, while reducing other economic rights to mere claims.
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If the ILO privileges political and civil rights, as the international human rights regime does, it risks neglecting the 'heartland of labour rights'. 80 A thicker, expansive account of labour law should be preferred for this reason, and labour rights in all relevant human rights instruments, and ILO conventions jurisprudence should be regarded as fundamental. 81 Diluting the rights and standards at the core of the international labour law regime undermines the ILO's supervisory system, and its demonstrated benefits and achievements, and ultimately compromises worker agency.
Conclusion
There is no need for labour rights to be subsumed into the human rights corpus that arises from the international labour law regime itself. The ILO's supervisory system has independently obtained significant results for implementing labour rights, and continues to do so for migrant workers in Qatar. The organisation's recent turn to focus on migrant domestic workers in particular is a positive sign for efforts to protect workers that are so displaced and de-subjectified by the states that receive them. The situation of migrant domestic workers in Qatar is a clear example of the dangers of an over-reliance on state cooperation for the protection of individuals. The very invocation of human rights affirms states' power to suspend law and order, which, in the first place, ensures that the rights of man and the rights of the citizen remain separate. As a result, the international human rights regime is severely limited in what it can and cannot do, and human rights offer little to those whom the state has already suspended. Labour rights are human rights issues, but the two are not synonymous. The international labour law regime must reaffirm the pure labour law approach at its core that emphasises worker agency. Doing so offers the better approach to empower migrant domestic workers, and remove them from 'bare life'.
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